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Id the Court of Appeals of the District of Columbia. 


No. 2567, 


Ed itable Surety Company. Appellant. 

vs. 

United States of America to the Use of \Y. McMillan and Son, 

a Corporation. 


u 


Supreme Court of the District of Columbia. 
At Law. No. 55494. 


United States ok America to the Use of \V. McMillan and Son. 

a Corporation. Plaintiff, 
vs. 

Equitable Surety Company, a Body Corporate, Defendant. 


United States of America, 

District of (of urn trio, s* ; 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed February 11, 1913. „ 

In the Supreme Court of the District of Columbia. 

At Law. No. 55494. 

United States of America to the Use of W. McMillan and Son, 

a Corporation, Plaintiff, 
vs. 

Equitable Surety Company, a Body Corporate. Defendant. 

The plaintiff sues the defendant, Equitable Surety Company, a 
body corporate, having an office and doing business in the District 
of Columbia, for money payable by said defendant to the plaintiff, 
for that, on the 24th day of July, 1911. Allan T. Howison, as prin¬ 
cipal. and said defendant, as surety, by their written obligation. 
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sealed with their seals, and a certified copy of which is attached 
hereto and made part hereof, the date whereof is the day and year 
aforesaid, acknowledged themselves to he jointly and severally held 
and firmly hound unto said plaintiff, the Tinted States of America, 
in the penal sum of One Hundred and Ten Thousand Three Hun¬ 
dred and Fifty Dollars ($110,350.00) to he paid to the plaintiff* 
under certain conditions therein set forth; and that if the said Allan 
T. Howison should strictlv and faithfully perform, to the satisfac- 

tion and acceptance of the Commissioners of the District of 
2 Columbia, the work to he done bv him in accordance with 

t/ 

the stipulations of a certain contract bearing date the 24th 
day of July, 1911. and now are here in court produced, between the 
said Allan T. Ilowison and the District of Columbia, represented by 
Cuno 11. Rudolph, John A. Johnston and William V. Judson, Com¬ 
missioners of the District of Columbia, for the completion of certain 
public work agreed and covenanted by the said Allan T. Howison to 
be observed and performed, and would promptly make payments to all 
persons supplying him with labor and material in the prosecution of 
the work provided for in said contract between said Allan T. Howi¬ 
son and the District of Columbia, represented by the Commissioners 
aforesaid, then the obligation to be void; otherwise to remain in full 


force and virtue. 

And thereafter, the said W. McMillan and Son. at the request of 
the Butt-Chappie Stone Company, agreed to furnish and deliver cer¬ 
tain stone materials to be used in the prosecution of the work pro¬ 
vided for. and in the completion of his said contract with the District 
of Columbia bv the said Allan T. Howison, and of the kind and 
quality specified in said contract of the value of Eight Thousand 
Four hundred and Fifty-two Dollars and Eighty-four Cents 
($8,452.84), and prior to the 1st day of May. 1912, the said W. Mc¬ 
Millan and Son did furnish to the said Allan T. Howison said cer¬ 
tain stone materials of the kind and quality specified in said contract 
to be used by the said Allan T. Howison in the prosecution and com¬ 
pletion of his work under the said contract with the District 
3 of Columbia, of the value aforesaid, and said stone materials 
. .were duly received and accepted as provided in said contract 
and were used by the said Allan T. Howison in carrying out the 
terms of said contract with the District of Columbia. The value of 
said stone materials so delivered and which were accepted and used 
by the said Allan T. Howison in the prosecution and completion of 
said work, save the sum of Forty-five Hundred Dollars ($4,500.00). 
has not been paid to the said W. McMillan and Son by the said Allan 
T. Howison or by anyone else, and the said Allan T. Howison neg¬ 
lects and refuses to pay for the same and has not yet done so, not¬ 
withstanding the said \V. McMillan and Son has demanded payment J 
therefor. 

And the plaintiff says that the said stone materials so delivered^ 
and accepted and used which have not been paid for were of the 
value of Thirty-nine Hundred and Fifty-two Dollars and Eighty- 
four Cents ($3,952.84), and that no part thereof has been paid; and 
by reason of said refusal and failure of said Allen T. Howison to pay 


n 
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UNITED STATES OF AMERICA, ETC. 

the said W. McMillan and Son for the stone materials so furnished 
by it and accepted and used by said Allan T. Howison in carrying 
out the terms of his said contract with the District of Columbia the 
condition of said writing obligatory was broken, and an action has 
accrued unto the plaintiff to have and demand from the said Allan 
T. Howison and the defendant, Equitable Surety Company, the sum 
of Thirty-nine Hundred and Fifty-two Dollars and Eightv-four 
Cents ($3,952.84), with interest as hereinafter claimed. 

Yet the said defendant. Equitable Surety Company, al- 

4 though requested so to do. has not paid said sum of Thirty- 
nine Hundred and Fiftv-two Dollars and Eightv-four Cents 

($3,952.84), with interest, or any part thereof, or said penalty of said 
writing said obligatory, but has refused so to do. and still does refuse 
to pay the same or any part thereof to the plaintiff. Wherefore the 
plaintiff claims the sum of Thirty-nine Hundred and Fifty-two Dol 
lars and Eighty-four Cents ($3,952.84), with interest on $814.04 
from March 1st, 1912. on $330.55 from April 1st. 1912, on $370.89 
from May 1st. 1912. and on $2,431.30 from June 1st, 1912. besides 
costs. 

2. And said plaintiff further sues the said defendant, the Equit¬ 
able Surety Company, for money payable by said defendant to the 
plaintiff, for that, on the 24th day of July. 1911. Allan T. Howison, 
as principal, and said defendant, as surety, by their written obliga¬ 
tion, sealed with their seals, and a certified copy of which is attached 
hereto and hereby made part hereof, the date whereof is the day arfd 
year aforesaid, acknowledged themselves to be jointly and severally 
held and firmly bound unto said plaintiff, the United States of 
America, in the penal sum of One Hundred and Ten Thousand 
Three Hundred and Fifty Dollars, to be paid to the plaintiff under 
certain conditions therein set forth; and that if the said Allan T. 
Howison, his heirs, executors and administrators, shall and will in 
all respects duly observe and perform all and singular the covenants, 
conditions and agreements in and by a certain written contract dated 
the 24th day of July. 1911, (and now here in court pro- 

5 duced) l>etween the said Allan T. Howison and the District 
of Columbia, represented by Cuno TT. Rudolph, John A 

Johnston and William Y. Judson. Commissioners of the District of 
Columbia, for the completion of certain public work agreed and cove¬ 
nanted by the said Allan T. Howison to 1 >e observed and performed, 
and will promptly make payment to all persons supplying him with 
labor and materials in the prosecution of the work provided for in said 
contract between the said Allan T. Howison and the said District of 
Columbia, represented by the Commissioners aforesaid, then the 
above bounden obligation shall be void and of no effect; otherwise 
to remain in full force and virtue. 

And thereafter, to wit, between the 1st day of October. 1911. and 
the 1st dav of Mav. 1912. the said W. McMillan and Son, at the re- 
quest of the Butt-Chappie Stone Company, agreed to furnish and de¬ 
liver to said Allan T. Howison and did deliver to him in the Citv of 
Washington. District of Columbia, certain stone material to be used 
in said contract with said District of Columbia, and of the kind and 
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quality specified in said contract, the price to be paid therefor to the 
said \V. McMillan and Son being agreed upon as, and being, Eight 
Thousand Four Hundred and Fiftv-two Dollars and Eichtv-four 

• o %/ 

Cents ($8.45*2.84). and said Allan T. Ilowison agreed to pay the 
value of the stone material delivered and accepted at the price l>efore 
mentioned. 

And thereafter, and prior to the 1st day of May. 1912, the said W. 
McMillan and Son did furnish to the said Allan T. Ilowison 
8 certain quantities of stone material of the kind and quantity 
sjiecified in said contract to be used by the said Allan T. 
Howison for the completion of his work under his said contract with 
the District of Columbia of the value of Eight Thousand Four Hun¬ 
dred and Fifty-two Dollars and Eighty-four Cents ($8,452.84). and 
said stone materials were, prior to the 1st day of May. 1912. duly 
accepted as provided for in said contract and were used by said Allan 
T. Howison in carrying out the terms of said contract with the said 
District of Columbia, and said Allan T. Howison did not pay or 
cause to be paid to said W. McMillan and Son the value of the said 
stone materials so delivered and accepted and used, save the sum of 
Forty-five Hundred Dollars ($4,500.00) thereof, nor has anyone yet 
paid said W. McMillan and Son for the same, but the said Howison 
and the defendant neglect and refuse so to do. notwithstanding the 
said \Y. McMillan and Son has demanded payment therefor: and by 
reason of said refusal and failure of said Allan T. Howison to par 
said AY. McMillan and Son for the said stone materials so furnished 
bv it and accepted and used bv the said Howison in carrying out the 
terms of his said contract with the District of Columbia, the condi¬ 
tion of said writing obligatory was broken and an action hath ac¬ 
crued unto the plaintiff to have and demand from the said Allan T. 
Howison and the defendant. Equitable Surety Company, the sum of 
Thillv-nine Hundred and Fiftv-two Dollars and Eightv-four Cents 
($3,952.84). 

Yet the said defendant. Equitable Surety Company, although re¬ 
quested so to do. has not paid the said sum of Thirty-nine 
7 Hundred and Fifty-two Dollars and Eighty-four Cents 
($3,952.84) or said penalty of said writing obligatory, but 
has refused so to do and still does refuse to pay the same or any part 
thereof to the plaintiff. Wherefore the plaintiff claims the sum of 
Thirty-nine Hundred and Fifty-two Dollars and Eighty-four Cents 
($3,952.84). with interest on $814.04 from March 1st. 1912. on 
$336.55 from April 1st. 1912. on $370.89 from May 1st 1912. and 
on $2,431.36 from .Tune 1st. 1912. besides costs. 

LUCAS P. LOVING, 

WHARTON E. LESTER. 

Attorney* for Plaintiff. 



UNITED STATES OK AMERICA, ETC. 
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Affidavit of Edmund IT. Pridmwe. 

******* 

City ok Chicago, 

State of Illinois, ; 


T, Edmund \Y. Pridmore, beiii^ first duly sworn according to law. 
make oath and say: 1 am the Secretary of \Y. McMillan and Son. a 
body corporate duly organized under the laws of the’State of Illinois, 
to whose use the foregoing suit by the United States of America 
against the Equitable Surety Company is brought, and have full 
knowledge of the matters and things hereinafter set forth. 

The said defendant is a corporation duly authorized to 
S do a general bonding business. 

Under date of July *24. 1011. one Allan T. Howison en¬ 
tered into a written contract with the District of Columbia, repre¬ 
sented by the Commissioners thereof, for the erection and completion 
of the .Tames Ormond Wilson Normal School Building No. 1fi*2 
located on certain lots in Square numbered Twenty-eight Hundred 
and Fifty-six (2856) in the District of Columbia, for the agreed 
compensation of Two Hundred and Twenty Thousand. Six Hundred 
and Seventeen Dollars($220.017.00). in which contract, among other 
things, it was stipulated that the said Allan T. Howison would pro¬ 
vide all labor and materials necessary to complete the contract and 
that ho would be responsible for. and would promptly make, pay¬ 
ments to all persons supplying him with labor and materials in the 
prosecution of the work provided for in the said contract. 

And the said District of Columbia required the said Allan T. 
Howison to furnish, and he did furnish, a bond in accordance with 
the Act of Congress in such case made and provided and approved 
February 28. 1808. entitled “An Act relating to the payment of 
claims for material and labor furnished for District of Columbia 
Buildings,” which said bond was executed by the said Howison and 
the said defendant Equitable Surety Company under date of the 
24th day of July. 1911, in the penal sum of One Hundred and Ten 
Thousand. Three Hundred and Fifty Dollars ($110,850.00), to be 
paid to the United States of America, which bond contained the con¬ 
dition that if the said Howison shall and will in all respects 
0 promptly make payments to all persons supplying him, the 
said Howison. with labor and material in the prosecution of 
the work provided for in said contract, and will in even* respect fully 
comply with the provisions and requirements of said contract the ob¬ 
ligation to be void : otherwise to remain in full force and virtue. 

And thereafter the said Allan T. Howison entered into a contract 


with the Butt-Chappie Stone Company for certain portions of the 
material necessary for the erection and completion of the said School 
building, to wit. the stone materials. And the said W. McMillan 
and Son did furnish such stone so contracted for by the said Butt- 
Chappie Stone Company at the special instance and request of the 
said last named Company to the said Howison under the contract 
between the said District of Columbia and Allan T. Howison afore- 
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said, fm* which the said Butt-Chappie Stone Company promised and 
agreed to pay said W. McMillan and Son the sum ot $8,45*2.84, of 
which amount the sum of Thirty-nine Hundred and Fifty-two Dol¬ 
lars and Eighty-four Cents ($8,952.84). with interest, is now due 
and unpaid, and the said stone <o furnished as aforesaid was act¬ 
ually used in and alnait the construction and completion oi said 
school by the said Howison, and the said District of Columbia and 
the said Howison accepted the said stone so furnished and used by 
the said Allan T. Howison in the construction and completion of 
said work in accordance with the said contract and furnished as 
aforesaid by the said AY. McMillan and Son. which said building was 
a public work. 

10 The said stone material was furnished by the said \V. Mc¬ 

Millan and Son between the dates of October 19. 1911. and 
March 81. 1912. and the prices charged therefor and agreed upon 
as aforesaid are fair and reasonable, and all thereof was actually 
used by the said Howison in the construction ot said school build¬ 
ing. The hill of particulars attached hereto is hereby referred to 
and made part hereof as if herein set forth at length. 

Thereafter the said Butt-Chappie Stone Company did address a 
letter to the said Allan T. Howison in the following words and 
figures: 

“Washington, D. C.. June 25. 1912. 

He School #162. 

Mr. Allan Howison. 

Dear Sir: We owe to McMillan A Son ot Chicago tor material 
furnish- on -I. Ormond Wilson Normal School #162 $3,952.84. 
Please pay them the same amount and charge the same against our 
contract with you. 

Respectfully. 

THE BUTT-CHAPPLE STONE CO.. 

Per WM. H. CHAPPLE. Pics. 

• GEORGE BUTT, TV#.” 


which said letter or order was hy the said W . McMillan and Son pre- 
sented to the said Allan T. Howison, who had full notice and knowl¬ 
edge that the said stone furnished by the said W. McMillan and Son 
as aforesaid was furnished for his use and benefit in the construc¬ 
tion. prosecution and completion (4 said public work, yet the said 
Butt-Chappie Stone Company did not. nor has the said Allan T. 

Howison. or anyone else, paid for the same, and the said 
11 stone material so delivered, accepted and used in the comple¬ 
tion of such work under such contract has never been paid 
for by anybody, the full value thereof amounting to Thirtv-nine 
Hundred and Fifty-two Dollars and Eighty-four Cents ($3952.84), 
with interest, is now over-due and payable, and the said defendant, 
as well as the said Allan T. Howison and the Butt-Chappie Stone 
Company, neglect and refuse to pay the same, although affiant has de¬ 
manded the payment thereof, and affiant says that the bond and ob¬ 
ligation of the said Allan T. Howison, as principal, and Equitable 
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Surety Company, as surety, is the genuine bond of the said Allan T. 
Howison and the Equitable Surety Company, and that the said 
Equitable Surety Company signed and sealed the same, and said 
bond is the foundation of the suit in said declaration set forth, 
which said declaration and each and every allegation therein con¬ 
tained is hereby adopted and made part hereof as if set forth herein 
in full. 

And affiant further says that the full name of Thirty-nine Hun¬ 
dred and Fifty-two Dollars and Eighty-four Cents ($3952.84). with 
interest on $814.04 from March 1st. 1912. on $336.55 from April 
1st. 1912. on $370.89 from May 1st, 1912. and on $2,431.36 from 
June 1st, 1912. is justly due and owing from the said Equitable 
Surety Company to the plaintiff named in said declaration, for the 
use of the said W. McMillan and Son. exclusive of all set-offs and 
just grounds of defense. 

EDMUND W. PRIDMORE. 

12 Subscribed and sworn to before me this 8th dav of Febru¬ 

ary, 1913. 

f seal. "| A. B. ALLSHOUSE. 

Notary Public. 

Pleas. 

Filed February 28. 1913. 


Now comes the defendant. The Equitable Surety Company, a cor¬ 
poration, by Joseph A. Burkart and William E. Ambrose, its attor¬ 
neys, and for pleas to the declaration tiled in this action says: 

(1) That it does not owe the plaintiff as alleged in the declara¬ 
tion. 

(2) That the plaintiff ought not to have or maintain its aforesaid 
action against this defendant because after the execution of the writ¬ 
ing obligatory set forth in the declaration, the District of Columbia by 
an arrangement made between it and Allan T. Howison, the prin¬ 
cipal in said bond, without the knowledge or consent of this de¬ 
fendant. materially altered the contract between it and the said 

t/ 

Allan T. Howison, the performance of which was guaranteed by the 
bond sued on. That said alteration consisted in the entire chang¬ 
ing of the building contracted for from a building fronting 
13 on 11th Street. Northwest, in Washington, D. C., as provided 
for in the contract between the District of Columbia and the 
said Allan T. Howison, to a building fronting on Harvard Street. 
Northwest, in Washington, D. C.. which alteration involved the said 
Allan T. Howison in a considerable expense not contemplated in 
the original contract, and prejudicial to this defendant. 

That said alteration consisted in a relocation of the structure con¬ 
tracted to be built changing the frontage of the building from 11th 
Street. Northwest, in Washington, D. C.. as provided for in the con¬ 
tract between the District of Columbia and the said Allan T. Howi- 
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son. to ;i frontage <»n Harvard Street. Northwest, in Washington, 
I). C.. necessitating a material change in the grading of the land 
upon which the building was erected and that contiguous thereto, 
which grading had previously been performed by the said Allan T. 
Howison at a considerable expenditure, to wit, the sum of two thou¬ 
sand three hundred ninety-two and 00/100 dollars ($2,392.90). 
That prior to the change inaugurated by the authorities of the Dis¬ 
trict of Columbia and the said Allan T. Ilowison, the said Allan T. 
Howison has expended, to wit. the sum of two thousand three hun¬ 
dred ninety-two and 01) 100 dollars ($2,392.90) in excavating and 
grading the land for the building provided for in the contract to 
front as provided therein on 1 1th Street, which excavating and grad¬ 
ing owing to the change in location of the building entailed a loss 
to the contractor in the amount hereinbefore stated. That the de¬ 
fendant. The Equitable Surety Company, a corporation, had no 
knowledge of said proposed change in location, did not as- 
14 sent thereto, and has not at any time acquiesced therein, and 
that prior to the said change its bond to tlie United States had 
been executed and delivered. 

That bv reason of said change and the necessitv entailed therein' 
* • «. _ * 

for other and further excavating work the aforesaid. Allan T. Howi¬ 
son was put to other and further expenditure in the sum of, to wit, 
one thousand three hundred and 1)0/100 dollars ($1,300.90). 

Wherefore, this defendant says that by such material alteration 
made without his knowledge or consent, as aforesaid, the said de¬ 
fendant. The Equitable Surety Company, was wholly released and 
discharged from all liability and obligation under the bond sued 


JOS. A. BURK ART, 

WM. EARL AMBROSE. 

Attorneys for Defendant The Equitable Surety Company. 


Affidavit of Oaratr J. Ricketts. 

******* 

District of Columbia, ss: 

Oscar J. Ricketts, being first duly sworn, according to law, de¬ 
poses and says that he is the agent and attorney in fact in the Dis¬ 
trict of Columbia for the defendant. The Equitable Surety Com¬ 
pany, a cor]»oration; that said defendant does not owe the 
15 plaintiff the amount claimed in the declaration, or any other 
amount, for the reason that after the execution of the writing 
obligatory set forth in said declaration the District of Columbia by 
an arrangement made between it and Allan T. Howison, the prin¬ 
cipal in the aforesaid bond, without the knowledge or consent of this 
defendant, materially altered the contract between it and the said 
Allan T. Howison. the performance of which contract was guar¬ 
anteed by the bond sued on. That said alteration consisted in a re¬ 
location of the structure contracted to be built, changing the front¬ 
age of the building from lltli Street. Northwest, in Washington, 




UNITED STATES OF AMERICA, ETC. 0 

D. C., as provided for in the contract between the District of Colum¬ 
bia and the aforesaid Allan T. Howison, to a frontage on Harvard 
Street, .Northwest, in Washington, 1). C\, necessitating a material 
change in the gradingof the land upon which the building was erected 
and that contiguous thereto, which grading had previously been per¬ 
formed by the said Allan T. llowison at a considerable expenditure 
not contemplated in the original contract, and prejudicial to this de¬ 
fendant, The Equitable Surety Company. 

This affiant further says that the defendant, The Equitable Surety 
Company, had no knowledge of said proposed change in location, 
did not assent thereto, and has not at any time acquiesced therein, 
and that prior to the said change its bond to the Tinted States had 
l>een executed and delivered. 

This affiant further says that by reason of such material alteration 
in said contract, made without the consent or knowledge of 
ft) the said Equitable Surety Company, the said defendant is 
wholly released and discharged from all liability and obliga¬ 
tion under the bond sued on. 

And further alfiant saith not. 

OSCAR .1. RICKETTS. 


Subscribed and sworn to before me this 28" dav of Februarv, 
A. D. 1913. 

[seal.] HORACE R. GEORGE, 

Notary Public, D. C. 


Motion for Judgment. 

Filed March 6, 1913. 

* * * * * * * 

Comes now the plaintiff", by it.- attorneys, and moves the Court for 
judgment for want of sufficient affidavit of defense on the part of 
the defendant, under the provisions of Rule 73 of this Court. 

L. P. LOVING, 

WHARTON E. LESTER, 

Attorneys for Plaintiff. 

Messrs. William E. Ambrose and Joseph A. Burkart, Attorneys for 
Defendant: 

Please take notice that the above motion will be called to 
17 the attention of the court for action thereon on Friday, the 
7th dav of March 1913. 

WHARTON E. LESTER, 

Attorney for Plaintiff. 

Copy of above received this 3rd dav of March, 1913. 

WM. E. AMBROSE. 
Attorney for Defendant. 


2—2567a 
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Supreme Court of the District ol Columbia. 

Saturday, April otk, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Upon consideration of plaintiff's motion liled herein March 0th, 
1913, by its attorneys, for judgment for want of a sufficient affidavit 
of defense, it is ordered that said motion l>e and the same is hereby 
granted. 

Wherefore, it is considered that the plaintiff recover of the de¬ 
fendants the sum of Thirty-nine Hundred and Fifty-two Dollars and 
Eightv-four Cents ($3,952.84), with interest on *$814.04 trom 
March 1st, 1912, on $336.55 from April 1st, 1912, on $370.89 from 
May 1st, 1912, and on $2,431.36 from June 1st, 1912, to- 
18 get her with costs of suit to he taxed by the clerk and have 

execution thereof. 

Supreme Court of the District ot Columbia. 

Monday. April 14 th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Come now the defendants by their attorneys and in open court, 
note an appeal to the Court of Appeals, from the judgment entered 
herein on the 5th day of April 1913. Whereupon, the penalty .of 
a bond to operate as a Supersedeas is hereby fixed in the sum of Five 
Thousand ($5000.00) Dollars. 

Memoranda in. 

April 17. 1913.—Appeal bond approved and filed. 


Assignments of Error. 

Filed May 3, 1913. 

******* 

(1) The Court erred in holding that the affidavit of de- 
19 fense filed by the defendant. The Equitable Surety Company, 
was not a sufficient affidavit of defense under the 73rd Rule 
of the Rules of Practice of the Supreme Court of the District of Co¬ 
lumbia. 

(2) The Court erred in granting the motion of the plaintiff for 
judgment, and in rendering judgment for the plaintiff. 

JOS. A. BURKART, 

WM. EARL AMBROSE. 

Attorneys for Defendant. 






11 


UNITED STATES OF AMERICA, ETC. 


Designation of Record. 

Filed Mav 3 1013. 

******* 

The clerk will ] (lease make up for the record on appeal in the 
above entitled action certified copies of the following papers: 

(1) The declaration and affidavit of merit. 

(2) The pleas and affidavit of defense filed by the defendant. 

(3) The motion for judgment under the 73rd Ride. 

(4) The judgment. 

(f>) Memorandum of filing appeal bond. 

(6) This designation. 

JOS. A. BURK ART, 

\YM. EARL AMBROSE. 

Attorneys for Defendant. 


20 


Supreme Court of the District of Columbia. 


Exited States of America, 

District of Columbia, ss; 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
10, both inclusive, to l>c a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55494 at Law, wherein United 
States of America, to the use of W. McMillan and Son, a Corporation 
is Plaintiff and Equitable Surety Company, a Body Corporate is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 

seal of said Court, at the City of Washington, in said District, this 

14th dav of Mav, 1913. 

• «/ * 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: Distinct of Columbia Supreme Court. No. 
2567. Equitable Surety Company, appellant, vs. United States of 
America to the use of W. McMillan and Son. a corporation Court 
of Appeals, District of Columbia. Filed May 29. 1913. Henry W. 
Hodges. clerk. 









ADDITION TO RECORD PER STIPULATION OF COUNSEL 


Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1913. 

No. 2567. , 


EQUITABLE SURETY COMPANY, APPELLANT, 


vs. 


UNITED STATES OF AMERICA to the Use of \V. McMILLAN 


A SON, a Corporation. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JULY 8, 1913. 


Copy. 

Bond. 

Filed Mar. 6, 1913. J. R. Young, Clerk. 

Know all men by these presents: That we, Allan T. Howison of 
the District of Columbia as principal, and Equitable Surety Com¬ 
pany, of St. Louis, Mo. as surety are held and firmly bound unto the 
United States of America in the sum of one hundred and ten thou¬ 
sand three hundred and fifty dollars ($110,350) lawful money of 
the United States of America, to be paid to the said United States, 
for which payment well and truly to be made, we and each of us do 
bind ourselves, and each of our heirs, executors and administrators, 
successors, and assigns, jointly and severally, firmly by these presents. 

Sealed with our seals. Dated this 24th day of July A. D., one 
thousand nine hundred and eleven. 

Whereas, The above bounden Allan T. Howison by an instrument 
in writing under his hand and seal bearing even date with these 
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presents has contracted with the District of Columbia to furnish all 
necessary labor and materials, except as therein otherwise provided, 
and in a good. tirm. and substantial manner, in strict accordance 
with the terms, conditions, and provisions of the foregoing contract, 
execute the work of constructing complete, and keeping in repair 
for a period of one (1) year from date of completion, the James 
Ormond Wilson Normal School building. No. 1(52, including fresh 
air building adjoining, to he located on lots numbered seventy-six 
(76) to one hundred and six (106), inclusive in square numbered 
twenty-eight hundred and fifty-six (2856), fronting on Eleventh 
street northwest, between Harvard and Girard streets, in the District 
of Columbia, as more fully set forth in the foregoing contract, and 
on the conditions and for the consideration in the foregoing contract, 
mentioned and contained, or referred to therein; 

Now. therefore. The conditions of the foregoing obligation are 

such that if the said Allan T. Ilowison shall strictly and faithfully 

perform, to the satisfaction and acceptance of the Commissioners of 

the District of Columbia, the work to he done bv him in accordance 

«. 

with the stipulations of said contract, and shall save harmless from 
and indemnify the District of Columbia from anv and all claims, de- 
lays, suits, costs, charges, damages, counsel fees, judgments and de¬ 
crees to which said District may he subjected on account of any in¬ 
fringement of letters patent or copyright by him at any time, or on 
account of any accident to persons, property or premises, after the 
commencement of the work, and prior to its completion and accept¬ 
ance, and pay the same, and will promptly make payments to all 
persons supplying him with labor and material in the prosecution of 
the work provided for in said contract, and will in every respect fully 
comply with the provisions and requirements of said contract, and 
keep the work done by him under his said contract for the term of 
one (1) year from the completion of his said contract, then this ob¬ 
ligation to he void: otherwise to remain in full force and virtue. 

(Signed) ALLAN T. HOWISON. [l. s.] 

EQUITABLE SURETY COMPANY, 
(Signed) Bv OSCAR J. RICKETTS. [seal.] 


Signed and sealed in the presence of— 

(Signed) C. A. IIOFFERBERTIL 
(Signed) LOUIS A. YOST. 

Approved: 

(Signed) CUNO II. RUDOLPH. 

(Signed) JOHN A. JOHNSTON, 

(Signed) WM. Y. JUDSON, 

Commissioners of the District of Columbia. 

July 25, 1911. 

File 95,144. 

Approved as to sufficiencv of suretv: 

(Signed) DANIEL E. GARGES, 

Chief Clerk, E. D. 

E. E. H. 






Supreme Court of the District of Columbia. 

Law. Xo. 55494. 

United States of America to the Use of W. McMillan and Son, 

a Corporation, Plaintiff, 
vs. 

Equitable Surety Company, a Body Corporate, Defendant. 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, do hereby certify the annexed to be a true copy of the 
original bond as it appears of record in the Clerk's office of said Court 
in above-entitled cause. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, this 23" day of June. 
A. 1). 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk , 
By A. W. LEVENSALER, 

Assistant Clerk. 


In the Court of Appeals of the District of Columbia. October Term. 

1913. 


Xo. 2567 


United 


Equitable Surety Company, Appellant, 

vs. 

States of America to the Use of W. McMillan & Son, 
a Corporation, Appellee. 


Stipulation. 

It is hereby stipulated and agreed by and between counsel for the 
respective parties hereto that the foregoing and annexed certified 
copy of bond sued upon in this action and filed with and as an exhibit 
to the declaration filed in the Supreme Court of the District of Co¬ 
lumbia shall constitute a part of the record on appeal in this action, 
and that the same may be printed and considered as an additional 
record to the record heretofore filed and printed herein. 

EQUITABLE SURETY COMPANY, INC., 
By JOS. A. BURKART, 

WM. EARLE AMBROSE, 

Atto>rneijs of Record. 

w. McMillan & son, inc.,* 

By L. P. LOVING & 

WHARTON E. LESTER, 

Attch'neys of Record. 

[Endorsed:] In the Court of Appeals, D. C. No. 2567. Equitable 
Surety Co., Appellant, vs. United States of America to the use of W. 
McMillan & Son, a Corporation, Appellee. Addition to record per 
stipulation of counsel. Court of Appeals, District of Columbia. 
Filed Jul- 8, 1913. Henry W. Hodges, clerk. Jos. A. Burkart, 
Wm. Earle Ambrose, Attorneys for Appellant. 
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No. 2567. 


EQUITABLE SURETY COMPANY, Appellant, 


VS. 


UNITED STATES OF AMERICA to the Use of 
W. McMILLAN AND SON. a Corporation. 


BRIEF ON BEHALF OF APPELLEE. 


LUCAS P. LOVING, 
WHARTON E. LESTER, 

Attorneys for Appellee. 
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| ,ouri of Appeals, pislrict of l/jlumbia. 


OCTOBER TERM, 1913. 


No. 2567. 


EQUITABLE SURETY COMPANY, Appellant, 


vs. 


UNITED STATES OF AMERICA to tiie Use of 
W. McMILLAN AND SON, a Corporation. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Facts. 

Under date of July 24, 1911, Allan T. Howison entered 
into a formal contract with the District of Columbia to fur¬ 
nish the necessary labor, materials, etc., for the construction 
of the James Ormond Wilson Normal School, a public build¬ 
ing in the District of Columbia, and in accordance with the 
act of Congress approved February 28, 1899, relative to the 
payment of claims for material and labor furnished for Dis¬ 
trict of Columbia buildings, executed a bond, on which 
appellant was surety. 

McMillan and Son furnished material to the Butt-Chappie 
Stone Company, a subcontractor, for use in, and which was 
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actually used by Howison in the erection and completion of 
the school building, which material was of a value of 
$8,452.84, on which payments were made from time to time, 
leaving a balance due and unpaid of $3,952.84, with inter¬ 
est. To recover this sum appellee tiled suit against the surety 
on the bond, setting forth these facts, and obtained judg¬ 
ment in the Supreme Court of the District of Columbia, in 
accordance with the provisions of the 73d rule of that court, 
for want of sufficient affidavit of defense. The sufficiency 
of the affidavit of appellee was not questioned. 

The act of February 28, 1899, provides: 


“That hereafter any person or persons entering 
into a formal contract with the District of Columbia 
for the construction of any public building * * * 

shall l>e required, before commencing such work, to 
execute the usual penal bond with good and sufficient 
sureties, with the additional obligations that such 
ainfractor or contractors shall promptly make pay¬ 
ments to all persons supplying him or thorn labor or 
materials in the prosecution of the work provided for 
in such contract” 


and further provides the method for such material-men to 
recover on the bond, which was duly followed in this case. 

By the bond given by Howison and appellant pursuant to 
this act of Congress they were bound unto the United States 
of America in the sum of $110,350, and the bond recited that 
whereas the said Howison, by his contract under seal of even 
date therewith, contracted with the District of Columbia to 
furnish the neeessarv labor and materials for the construe- 
tion of the James Ormond Wilson Normal School building, 
therefore the conditions are that the said Howison “shall 
strictly and faithfully perform * * * the work to be 

done by him in accordance with the stipulations of said 
contract * * * and will promptlg make payment to all 

persons supplying him ■ with labor and material in the prose¬ 
cution of the work provided for in said contract;” otherwise 
the bond to remain in full force and virtue. 
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BRIEF AND ARGUMENT. 

That appellee has a right of action on said bond for ma¬ 
terials furnished a subcontractor and used in the completion 
of said building is not open to question. It lias been de¬ 
cided bv this court. 

•/ 

Pavarini rs. Title Guaranty Co., 36 App., 348. 

In that case the Hubbard Heating Company contracted 
to furnish certain boilers, bought them from the II. B. 
Smith Company, and subsequently became insolvent. A 
bill was tiled by the surety company, presenting the question 
whether or not the subcontractor had a right to recover 
under the bond, and this court held that it had. 

Tn Hill vs. American Surety Company, 200 U. S., 199, 
action was brought under a similar statute relating to build¬ 
ings erected for the United States Government, under the 
act of August 13, 1894, and the court held that it was the 
manifest purpose of that statute to protect those whose labor 
or material contributed to the prosecution of the work, and 
that a subcontractor had a right to recover on the bond. 

In Mankin vs. United States, 215 U. S., 533, it was held 
that a party who furnished material to a subcontractor had 
the right to recover under the bond given in accordance 
with the act of August 13, 1894. 

That this is a proper case for the application of the 73d 
rule of the Supreme Court of the District of Columbia is 
not open to question. In Fidelity & Deposit Company vs. 
Smoot, 20 App., 376, judgment was entered under this rule, 
and it was contended that the provisions of that rule were 
not applicable. This court held that the bond created a 
special lien in favor of persons* furnishing labor and ma¬ 
terials upon the work and afforded a substitute for the build¬ 
ing or work itself, which in private contracts is the thing 
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charged. Tt also held that it was sufficient for plaintiff to 
state in his declaration and affidavit that he agreed to fur¬ 
nish certain materials at a certain price for use by the con¬ 
tractor. and that lie did furnish the same, and that the con¬ 


tractor received and used them 


in carrying out his contract 


and refused to pay for them. 


T1 le principal defense offered is that the Commissioners 
of the District of Columbia made changes in the contract 
without the knowledge or consent of the surety, increasing 
the cost of the building, and therefore appellant is released 
from liabilitv. 

The act of Congress of August 13, 1894, similar to the 
one under discussion except that it applied to contracts with 
the United States Government, has been interpreted by the 
Supreme Court of the United States, other Federal courts, 
and many State courts, always contrary to appellant’s posi¬ 
tion. 


In U. S. Fidelitv Co. vs. United States, 191 U. S., 416, it 
was held that an extension of the time for the payment of a 


Dill for materials furnished 

charge the suretv. In that 

« 1 < 


by a third party did not dis¬ 
ease the creditor himself had 


granted the extension of time. The court said that the ques¬ 
tion involved was whether the ordinary rule that exonerates 

C' 

a guarantor in ease the time fixed for the performance of the 
contract by the principal he extended applies to a bond of 


this kind, executed not only for the faithful performance 
of the original contract, but for the payment of the debts of 
the principal obligor to third parties, and said that it was 
settled by the general law of suretyship that any change 
whatever in the contract for the performance of which the 
guarantor is liable, made without his consent—such, for 
instance, as an extension of time for payment, if made upon 
sufficient consideration—discharges the guarantor from lia¬ 


bility; but that in this case the Government, solely for the 
protection of the contractors and others, requires a covenant 
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for the prompt payment of claims, which covenant guaran¬ 
tees nothing to the principal obligee—the Government—but 
is made solely for the benefit of those furnishing labor and 
material in the completion of the work, of whom the guar¬ 
antor is ignorant, and held that the change of the time of 
payment by the subcontractor did not affect his right to 
recover under the bond. 

It will be noticed that the bond required by the statute is 
of a dual nature and provides, first, for security to the Dis¬ 
trict of Columbia for the faithful performance of the con¬ 
tract and. second, for the payment for labor and materials 
used in completing the contract. These are two separate and 
distinct obligations; one has naught to do with the other, 
and it is submitted that the Commissioners of the District of 
Columbia had no power to modify the contract or the form 
of securitv given for the benefit of material-men and others. 
The act requires that any person entering into a formal con¬ 
tract with the District of Columbia shall he required before 
commencing work to give the usual penal bond, with the 
additional obligations for the prompt payment of all persons 
supplying labor and material for the completion of the build¬ 
ing. If the Commissioners of the District of Columbia could 
modify this latter obligation they would in effect annul the 
act of Congress. No such power is given them. It is their 
duty and the duty of the contractor to see that the bond is 
driven as required, and when given, neither the contractor 
nor the Commissioners have the power to modify it to the 
detriment of the persons benefited thereby. A different 
question would arise if the District of Columbia, through its 
proper officers, had modified the terms of the contract with¬ 
out the consent of the surety and then attempted to hold the 
surety liable. The contractor is by the terms of this statute 
required to give the bond before entering into the contract, 
and it is submitted that he is without power to change its 
terms or the nature of his obligation, both of which are fixed 
by law. 
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In U. S. vs. Lynch, 192 Fed., 394, decided in 1912, the 
act of August 13, 1894. was under consideration, and it was 
held that the surety on a bond given under that act was not 
discharged from liability to a subcontractor for default of 
payment by the contractor for materials supplied by the sub¬ 
contractor used in the prosecution of the work by reason of 
a binding extension bv the subcontractor, without the knowl- 
edge of the surety, of the time of payment, notwithstanding 
resulting loss to the surety. This case cites many Federal 
and State authorities to support the decision. 

In V. S. vs. National Surety Co., 92 Fed., 549, the propo¬ 
sition under discussion here was fully presented and ably 
treated by the learned judge, who held that a bond from a 
contractor for public work provided for by the act of August 
13. 1894, is intended to perform a double function: first, to 
secure the Government the faithful performance of the con¬ 
tract: second, to protect third persons from whom the con¬ 
tractor may obtain labor or materials in the prosecution of 
the work: that in its second aspect the agency of the Govern¬ 
ment ceased when the bond was given, and that subsequent 
changes in the contract or specifications agreed upon between 
the Government and the contractor, though without the 
knowledge or consent of the surety, where the general nature 
of the work and materials remain the same, will not release 
the surety from liability to persons who supply labor or 
materials thereunder. 

According to the facts found in that case, the modifica¬ 
tions in the specifications were such that a surety under an 
ordinary bond would have been released. The court further 
said: 

“The real plaintiff is the corporation for whose use 
the suit was brought, and it sues to enforce an obli¬ 
gation which Congress required to be inserted in the 
bond for its protection and for the protection of 
others who might furnish labor or material while the 
work was in progress. * * * The bond, by virtue 

of the operation of the statute, contains an agreement 
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between the obligors and such other parties that they 
shall be paid for whatever labor or materials they 
may supply to enable the principal in the bond to 
execute his" contract, * * * The two agreements 

which the bond contains are, one for the benefit of 
the Government, and the other for the benefit of 
third persons and are as distinct as if they were con¬ 
tained in separate instruments.” 

The court held that the sureties could not claim exemption 
from liability to persons who had furnished materials used 
in the work because the Government and the contractors 
made changes in the contract subsequent to the execution 
of the bond. 

In U. S. vs. California Bridge & Construction Co., 152 
Fed., 550. it was held that the bond is in effect two separate 
instruments, one furnishing protection to the United States 
and the other providing for the payment by the contractor 
of bills for labor and materials furnished, and that in the 
latter aspect the surety is not discharged from liability by a 
variation of the contract which might release it from lia¬ 
bility to the United States, as by a change in the site of the 
building. 

hi each of the cases above cited will be found numerous 
authorities in support of the propositions now advanced. 
More are not quoted l>ecause none appear to be to the con¬ 
trary It is not necessary to discuss whether or not a dis- 
tinetion in the law is made in a bond given by a surety com¬ 
pany for compensation and one given by individual sureties 
as a friendly act. This particular bond is not the ordinary 
bond which the principal parties to a contract could annul 
by their act, but is one over which the principal parties have 
no control whatsoever after it has been given and received, 
and the District of Columbia merely holds the bond sued 
upon for the benefit of the people who furnished labor and 
material used in the completion of the work Howison agreed 
to do. This proposition is fully discussed in U. S. Fidelity 
Co. vs. United States, 191 U. S., 416, supra. 
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That part of the bond given for the benefit of the District 
of Columbia to insure the faithful performance of the con¬ 
tract is to be taken in connection with the contract itself, 
which provides for such modifications as may be necessary 
or advisable, and it will be noticed in plaintiff’s affidavit 
that the contract here was for $220,617. The modifications 
amount to $2,392, according to defendant’s affidavit, a very 
slight amount in a contract of this size. Doubtless the con¬ 
tractor was paid for the extra work, and if the question were 
relevant it would be contended that such a slight modification 
is within the terms of the contract and the bond. In U. S. 
vs. California Bridge & Construction Co., supra, the site of 
the building was changed, yet it was held not to affect the 
right of the material-men to recover under the bond. 

It is believed that a reading of the authorities above cited 

will show that all the questions in this case have heretofore 

been fullv considered and have been decided adversely to 
%/ %/ 

defendant’s contention, and that the judgment of the Su¬ 
preme Court of the District of Columbia should be affirmed. 


Respectfully submitted, 


LUCAS P. LOVING, 
WHARTON E. LESTER, 

Attorneys for Appellee. 


[ 22480 ] 








